
BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR COLUMBIA COUNTY, OREGON

In the Matter of Claim Nos. CL 07-13
for Compensation under Measure 37 Submitted
by Josephine Ernest

OrderNo.2T-2007

WHEREAS, on November 6, 2006, Columbia County received a claim under Measure 37
(codified at ORS 197.352) and Order No. 84-2004 from Josephine Ernest (the "Claimant"), for
80 acres of property having Tax Account Number 4226-000-0otoo; ano

WHEREAS, according to the claim, the Claimant desires to subdivide the parcels into 5
acre minimum lot size parcels; and

WHEREAS, the Claimant acquired an interest in the property in 1960, and transferred
the property into the Ernest Family Trust in1996; and

WHEREAS, the Ernest Family Trust is a revocable trust, funded, at least in part by
Josephine Ernest, as Grantor; and

WHEREAS, Josephine Ernest acquired an interest in the property in 1960, and as the
Settlor of a revocable trust, has continuously retained an interest in tfre property since that time;
and

WHEREAS, in 1996, the property was zonedprimary Forest (pF; and

WHEREAS, in 1960 the property was not zonedby columbia county; and

WHEREAS, the subject parcel is currently zoned, Primary Forest (PF-76) pursuanl to the
Columbia County ZonrngMap; and

WHEREAS, pursuant to Columbia County Zoning Ordinance (CCZO), Section 506.1,
the property cannot be divided into less than76 acre parcers; and

WHEREAS, Josephine Ernest claims that CCZO Section 506.1 has restricted the use of
the property and has reduced the value of the property by $3,500,000.00; and

WHEREAS, pursuant to Measure 37, in lieu of compensation the Board may opt to not
apply (hereinafter referred to as "waive" or "waiver") any lind, use regulation that iestricts the
use of the Claimant's property and reduces the fair market value of the property to allow a use
which was allowed at the time the claimant acquired the property;

)
)
)

\
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NOW, THEREFORE, it is hereby ordered as follows:

The Board of County Commissioners adopts the findings of fact set forth in the Staff
Report for Claim Number CL 07-13, dated February 7,2007,which is attached hereto as
Attachment 1, and is incorporated herein by this reference.

In lieu of compensation, the County waives CCZO 506.lto the extent necessary to allow
the Claimant, Josephine Ernest, to divide the property into five acre minimum lot size
parcels.

This waiver is subject to the following limitations:

A. This waiver does not affect any land use regulations promulgated by the State of
Oregon. If the use allowed herein remains prohibited by a State oi Oregon land
use regulation, the County will not approve an application for land division, other
required land use permits, or building permits ]or development of the property
until the State has modified, amended or agreed not to apply *y protriUitirrl
regulation, or the prohibitive regulations are otherwise diimed not to apply
pursuant to the provisions of Measure 37.

B. In approving this waiver, the County is relying on the accuracy, veracity, and
completeness of information provided by the Claimant. If it is iater determined
that Claimant is not entitled to relief under Measure 37 due to the presentation of
inaccurate information, or the omission of relevant informatiorr, th" County may
revoke this waiver.

C. Except as expressly waived herein, Claimant is required to meet all local laws,
rules and regulations, including but not limited to laws, rules and regulations
related to subdivision and partitioning, dwellings in the forest zone, and the
building code.

D. This waiver is personal to the Claimant, Josephine Ernest, as an individual, does
not run with the land, and is not transferable except as may otherwise be required
by law' This waiver is not transferable to the Ernest Famiiy Trust dated June 11,
1996.

E. By developing the parcel in reliance on this waiver, Claimant does so at her own
risk and expense. The County makes no representations about the legal effect of
this waiver on the sale of lots resulting from any land division, on tirc rights of
future land owners, or on any other person or property of any sort.
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4. This Order shall be recorded ira.".iption *r,i"r, ; ;;r;;;'i 3: ""-lumbia 
cor

..rrruir., *ithout cost. rereto ;I,i;til#,137 ,I;::xil:tTi:'l-,",.#:f 
i,Datedtnis,{/S/ dayof

2007.

BOARD OF
FOR CO

Approved as to form

BY:
County Counsel

1



ATTACHMENT 1

COLUMBIA COUNTY LAND DEVELOPMENT
Mensune 37 Gulrvr

Srarr RepoRr

SERVICES

February 7, 2007

cL 07-13

Josephine Ernest; 5623T Turley Road; Warren, OR 97053

N 1/2, NW 1/4, Section 26, T4N, R2W

4226-000-00100

Primary Forest - ZG (pF-76)

Approximately 80 acres

To divide property into sixteen S-acre lots/parcels.

November 6, 2006

May 1 ,2007

December 20,2006
As of the date of this staff Report, no request for hearing received

DATE:

FILE NUMBER(s):

CLAIMANT:

PROPERTY LOCATION:

TAX ACCOUNT NUMBER:

ZONING:

SIZE:

REQUEST:

CLAIM RECEIVED

REVISED 180 DAY DEADLINE

RECEIPT OF CLAIM NOTICE:

I. BACKGROUND:

The subject property is not developed. Access to the site is unknown; it abuts no rights-of-way and theremay or may not be access easements. Claimant appears to have acquired the profiedy in trlarcn of 1g60.It does not appear that the size and shape of the siie has changed since ihen.

whether or not a prope.rty is_ a legally platted iot or parcel created by a subdivision or Land partition,
respectively, or a legal lot-of-record is not included in the review for a Measure 37 Claim. lf the property
reviewed by this claim is neither of these, this could impact any subsequent development under this claim.

II. APPLICABLE CRITERIA & STAFF FINDINGS:

Measure 37

(1) lf a public entity enacts or enforces a new land use regutation or enforces a land use regutationenactedpriortotheeffectivedateofthisamendmenttr'"i.
or any interest therein 

"nd or anyinterest therein, then the owner of the property itriii-oe paio trst 
"otnpensation.

(2) Just compensation shall be equal to the reduction in the fair market value of the affectedproperty interest resulting from enactment or enforcement of the land use regulation as of the datethe owner makes written demand for compensation under this act.
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A.

Gurrent ownership: Based on the information provided, it appears the subject property isowned by the claimant.

2. Date of Acquisition: The property was acquired by the claimant in March of 1960.

The County did not have a Toning ordinance which applied to the subject property untilAugust 29,1973' The property was not subject to County .onin!'[trlations wheh it was acquired by claimantsin 1960.

The claimant cites both oregon Revised Statutes and oregon Administrative Rules, alleging theyhave resulted in a reductionbr tne property's fair market value. Generally, those state regulationscited pertain to land divisions and dweilingi on agricutture zoned land. Tirls specific claim is to divide
lF-76 zoned property^into lots/parcels leJs than ihe 76 acreminimum. As such, the most applicableCounty Regulation is Section 506.1 of the County's 

"rirunt 
Zoning Ordinance which became effectiveAugust 1, 1984. Section 506.1 restricts the minimum lot or parcel size to 76 acres in the pF-76 zone.

Based on the claim, it appears that the County regulation that clearly prevents the Claimant(s) fromdeveloping the property as desired is:

CCZO 506.1 Establishing the 76-acre minimum touparcelsize in the pF-76 zone

Claimant acquired an interest in the property before the minimum louparcel size standards of the pF-
76 zone became effective. Therefore, tire ilaimant may be eligible for compensation and/or waiverof CCZO 506.1 under Measure 37.

1

B.

c.

F

E

D.

E

F

The claimant did not specify any County regulations, but statf understands that the property cannot
be divided and developed due to the Zo-acie minimum lot size of the pF-76 zone. Staff concedes
that CCZo 506.1 *nl" read and applied to "restrict" the use of Claimant's property within the
meaning of Measure 37.

1' Value-of property as regulated: Based on County Assessor data the property,s real market
value for the land itself is $446,g00.

2' Value of property no! subject to cited regulations: Claimant submitted real-estate listings forother properties for sale in the County but dr:d not provide a specific value if the subject pro'perty
could be redeveloped to a 5-acre density.

3' Loss of value as indicated in the submitted documents: The claim alleges a total reduction
in value of $3,500,000.
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staff notes that this value assumes that the resulting lots or parcels will be developed with dwellingsprior to sale to third parties.. lf the gubject property is merery divided and sotd as-is, the value issignificantly lower, as an Attorney ceneraripinion concruoes inat while the claimant may avail itselfof the benefits of Measure e\Vr,a develof ine.property according to the regulations in place at thetime of acquisition, that benefit is not transferaole.

staff does not agree that the inf.ormation provided by the claimant is adequate to fully establish thecurrent value of the property or the value br tnu proferty flit was not subject to the cited regulation(s).staff concedes, however, th.at.it.is more rkery than not inittn" p.perty would have a higher value if itcourd be divided for residentiar deverop*ni", proposed.

G.

As noted on page 1 of the Measure 37 Claim Form: $3,500,000.

(3) subsection (1) of this act shail not apply to rand use regurations:(A) Restricting or prohibiting activities i6nironiy and historically recognized as pubtic nuisancesunder common law' This subsection shalt be construed narrowly in favbr of a finding ofcompensation underthis act; '-"'r' -----i

(B) Restricting or prohibiting activities for the protection of public health and safety, such as fireand building codes, health and sanitation regulations, solid or hazardous waste regulations, andpollution control regulations;
(c) To the extent the land use regulation is required to comply with federal law;(D) Restricting or prohibiting thJuse of a prop'erty for the plr:po"" of selling pornography orperforming nude dancing' Nothing in this luu"""iion, however, is intendeo t6 atfeci or alter rightsprovided by the oregon or United states constitutions; or

' 
(E) Enacted prior to the date of acquisition otiii" property by the owner or a famity member of theowner who owned the subject property prior to acquisition or inheritance by the owner, whicheveroccurred first.

CCZO 506.1does not qualify for any exclusions listed.

staff notes that other standards.induding but not limited to fire suppression/protection, access,adequacy of domestic water, subsurface-sewage, erosion control and stromwater requirementscontinue to apply as they are exempt from com-pensation or waiver under Subsection 3(B), above.

(4) Just compensation under subsection (1) of this act shalr be due the owner of the property if theland use regulation continues to be entorteoatain"t the property 1s0 days after the owner of theproperty makes written demand for compen""ti-on under itrit"e"tion to the public entity enacting orenforcing the land use regulation.

should the Board determine that the that the claimant(s) has/have demonstrated a reduction in fairmarket u1Y" of the qroperty due to the cited regulations, tn" go.rd may pay compensation in theamount of the reduction in fair market value caised_by said regulation(s) or in lieu of compensation,modify, remove, or not apply CCZO SectionlsjSOO.l.

(5) For claims arising from land use regulations enacted prior to the effective date of this act,written demand for compensation under subsection (4) shall be made within two years of theeffective date of this act, or the date the public 
"ntitv'"bpties 

the land use regulation as an approvalcriteria to an application submitted by the owner orine property, wtri"tr"v"r is later. For ctaims
,l:j.19 

fro11 land use regulations enacted after the ereitive daie of this act, written demand for
"/ompensation under subsection (4) shall be made within trro years of tn" enactment of the land use
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regulation, or the date the owner of the property submits a land use apptication in which the land
use regulation is an approval criteria, whichever is later.

The subject claim arises from theminimum loUparcel size of the PF-76 zone which was enacted prior
to the effective date of Measure 37 on December 2,2004. The subject claim was filed on November
6, 2006, which is within two years of the effective date of Measure 37.

(8) Notwithstanding any other state statute or the availability of funds under subsection (10) of this
act, in lieu of payment of just compensation under this act, ihe governing body responsiLte
for enacting the land use regulation may modify, remove, or nofto applylhe lind use regulation or
land use regulations to allow the owner to use the property for a use permitted at the tinre tne
owner acquired the property.

Should the Board determine that the that Claimant(s) has/have demonstrated a reduction in fair
market value of the property due to the cited regulation(s), the Board may pay compensation in the
amount of the reduction in fair market vatue cauled Oy saiA regulation(s1-or in lieu of compensation,
modify, remove, or not apply said regulations.

III. STAFFRECOMMENDATION:

The following table summarizes staff findings concerning the land use regulation(s) cited by the Claimant
as a basis for the claim. ln order to meet the requirements of Measure gi for a valid claim, the cited land
use regulation must be found to restrict use, reduce fair market value, and not be one of the tand use
regulations exempted from Measure 37. The regulations identified in this table have been found to apply to
this Measure 37 claim.

LAND USE
CRITERION

DESCRIPTION RESTRICTS REDUCES EXEMPT?
USE? VALUE?

Staff recommends the Board of County Commissioners take action to determine the amount, if any, by
which the cited regulations reduced the value of the Claimants' property, and act accordinglyto pay just
compensation in that amount, or, in the alternative, to not apply CCZO Section(s) 506.1.
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ATTACHMENT 2

LEGAL DESCRIPTION

PARCEL 1: The South half of the North half and the North half of the South half of theSouthwestguarter of Section 23, Township 4 North, Range 2 West of the Willamette Meridian,Columbia County, oregon. EXCEPTING'THEREFRotr,t tt'r"t portion conveyed to Walter B.Barker by deed t"99ry9d-{?!yary 23, 1995 as Fee Number gs-oosog, Records of Columbia
9o.u.nty' oregon. ALSO EXcEPtlNc THEREFRoM that portion conveyed to Richard r.Schlumpberoer 

3!d^!ita.J. Schlumpberger by deeds iecoroed November 1, 1996 as FeeNumber 96'11577,96-11578 and g'6-1t-szg ina byoeeo recorded SeptemberZS,200l as FeeNumber 01-10666, all in Records of Columbia Corinty, Oregon. ALSO eXCepflruO
THEREFRoI\4 n-ojig conveyed to Jessie_Meehan by deed recorded February 3, 199g as FeeNumber 9g-01087, Records of Columbia County, Oi"gon.

IARCF!- 2: Beginning at the Southeast corner of the Southwest quarter of Section 23,
]owlship 4 North, Range 2 West, Wiltamette naerioian, Columbia borntv, or"gon; thenceNorth 0050'34" Eqs-! atong the East line of saio soutnwest quarter a distance of 660.36 feet;thence North 89015'53'West a distance of 384.88 feet to the Southeast corner of the Richard
I: SgltfYfpberger and Nita J. Schlumpberger tract as described in lnstrument No. g6-11s77,
Clerk's Records of Columbia Cg.rnty, breg-on; thence North zlogo'g1" West, along the East line
9t .sgio schlumpberger tract, a distance o{gzq.az feet to an angle point on the East line of saidschlumpberger tract and the true point of beginning iiin" tolloivin! described tract; thence
9gl!iL!il-g along the boundaries oi said schlimpbJrgertract the to'itowing ioul. 

"orr""s; 
NorthO7o53'11" East a distance of 142.78 feet thence ruoin Zao0B'32' West a-distance of 4g.13 feet;thence South 55018'25" West a distance of 46.38 feet; thence South T5(,10,26" West a distanceof 160'67 feet; then-ce leaving the boundaries of said Schlumpberger tract South 6go2b,26' Easta distance of 236J6 feet to the true point of beginning. 

"-'."r-

PARCEL 3: The South half of the South half of the Southwest quarter of Section 23, Township4 North, Range 2 west of the willamette Meridian, cotumbia county, oregon.

lAry.cEl 4: Beginnjng at a point which is the Northeast corner of the Southwest quarter ofSection 23, Township 4.North, Rhnge 2 West of the Willamette Meridian, Cotumbia County,ot".g!'n' and point also b_eing south-1oos /z' East267o.,s feet from the North quarter corner ofsaid section 23; thence south 1o,05 yi East 387.5 feet and North ggo55' west 20 feet to thetrue point of beginning for the following described prop"rty; thence North ggoss' West adistance of 535.0 feet; thence South 1-oO5 y/East a Oisiance of 276feet to a point on the Southline of the North half of the Northeast quarter of the Southwest quarter of said Section 23;thence {ong the said South line of the North half of the Northe"it qr"rt"r of tt," southwestquarter South 89055' East a distance of 535.00 feet to a point 20 feLt Westerly of the East line
9f ll'," Southw.est quarter of said section 23; thence North 1oo5 y; west a distance of 276 teet
!o tfe true point of beginning. EXCEPTING THEREFROTU tn"t portion conveyed to Walter B.Barker by deed recorded January 23, 1995 as Fee Number gS-dOSog, Records of ColumbiaCounty, Oregon.

PARCEL 5: All the North one-half of the Northwest quarter of Section 26, Township 4 North,Range 2 west of the willamette Meridian, corumbia bounty, oregon.
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